
M E M O R A N D U M
TO: Robert M. Fournier, City Attorney (robert.fournier@sarasotagov.com)
CC: Mayor Freeland Eddie (shelli.freelandeddie@sarasotagov.com); Vice-Mayor

Alpert (liz.alpert@sarasotagov.com); Commissioner Ahearn-Koch (jen.ahern-
koch@sarasotagov.com); Commissioner Brody
(hagen.brody@sarasotagov.com); Commissioner Shaw
(willie.shaw@sarasotagov.com)

FROM: John Patterson (jpatterson@shutts.com)
DATE: December 8, 2017
RE: ITN No. 14-69DB, Development of 400 Benjamin Franklin Drive (Lido Beach

Pavilion and Pool Complex)

During the Sarasota City Commission’s regular November 20, 2017 meeting, the
Commission confusingly voted down a motion to “deny” the Lido Beach Pavilion and Pool
Complex redevelopment project but voted in favor of a motion to “approve the project with the
recommendations that were made by the City Attorney and [other provisions that were]
discussed.” (See Realtime Captioning Transcript of Regular Sarasota City Commission Meeting,
Monday, November 20, 2017 2:30 p.m. & 6:00 p.m. (“11/20/17 Trans.”) at 331-332; 344-352).
The Commission discussed adding several material terms to a draft proposed lease during that
meeting.  The Commission did not, however, vote to “approve [a] lease agreement between the
City and Lido Beach Redevelopment Partners (LBRP), LLC” as the minutes from the November
20, 2017 inaccurately report (November 20, 2017 meeting minutes, Book 65 at Page 36946).

For the City Commission’s November 30, 2017 special meeting, an item to “[r]escind
approved motion made by Mayor Freeland Eddie, seconded by Commissioner Brody, which
carried by a 4-1 vote to approve the Lease Agreement between the City of Sarasota and Lido
Beach Redevelopment Partners, LLC…” appeared on the Commission’s agenda. Before the
November 30, 2017 special meeting began, you wrote to the Commission saying that a legally-
binding and enforceable agreement (between the City and “Lido Beach Redevelopment Partners,
LLC”) may have arisen as a result of the Commission’s November 20, 2017 “project approval”
vote.  You expressed that same opinion during the Commission’s discussions about the pending
motion to rescind.

The discussion about the City’s potential legal liability that may result from a vote to
rescind the Commission’s November 20, 2017 “project approval” vote developed quickly and
confused most, if not all, of the Commissioners. The “Lido Beach Redevelopment Partners LLC”
representatives raised the “binding contract” issue shortly before the November 30, 2017
Commission meeting. Unfortunately, there wasn’t sufficient time to adequately research that
issue before the November 30, 2017 meeting began.
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During the potential legal-liability discussion, you referred to legal decisions that
Attorney William W. Merrill, III (counsel for the project’s proponent) had given your before the
meeting. Mr. Merrill’s cases focus on an invitation to bid – a remarkably different process from
an invitation to negotiate. His cases did not address the two Florida Statutes that require a real
property lease to be in writing and signed by the party to be charged before two subscribing
witnesses to be legally enforceable (see Fla. Stat. §§689.01 & 725.01).  More critically, Mr.
Merrill’s cases did not address staff’s material departures from the City Procurement Code and
the express terms of ITN #14-69DB (the “ITN”).

Mr. Merrill did not provide to you an accurate or complete statement of controlling law.
He led you to offer the Commission inaccurate legal counsel, as the Commission’s vote to
rescind the November 20, 2017 “project approval” vote would not have breached any legally-
enforceable obligation.  Based on that advice, the Commission declined to rescind the “project
approval vote”.

Confusion over the Commission’s recent actions has also infected the Commission’s
November 20, 2017 (and likely the November 30, 2017) meeting minutes.  Those minutes
mistakenly read that the Commission “approved a lease between the City and Lido Beach
Redevelopment Partners (LBRP), LLC”, where the Commission clearly did not do so.

I. NO ENFORCEABLE CONTRACT AROSE FROM THE NOVEMBER 20, 2017
“PROJECT APPROVAL” VOTE

Mr. Merrill did not provide PCA Life Insurance Company v. Metropolitan-Dade County,
682 So.2d 1102 (Fla. 3d DCA 1995) to you.  In PCA Life, a county issued a “Request for
Proposal” that invited health insurers to make proposals to provide insurance to county
employees.  The county’s Request did not contain a form contract, but rather made clear that the
county would evaluate the proposals and then attempt to negotiate a contract with the top-ranked
proposer.  After the board reviewed several proposals, they received oral presentations from the
proposers and met to decide among the proposals.

On the board’s initial vote, none of the proposers garnered a majority.  So, the
commission held a “run-off vote” between the two highest-voted proposers – PCA Life and Blue
Cross.  One commissioner moved to reconsider, and on reconsideration two days later, the board
voted in favor of Blue Cross.  PCA Life sued to prohibit the county from contracting with Blue
Cross and to force the county to contract with PCA Life.  The trial court denied PCA Life’s
request for injunctive relief, mandamus and specific performance, and PCA Life appealed.

On appeal, the Third District Court held that PCA Life “did not become a party to a
contract as a result of its initial selection as one with whom the county would attempt to
negotiate a contract.” PCA Life, 682 So.2d at 1103.  On motion for rehearing, the PCA Life
Court distinguished its 15-year-previous opinion in Schloesser v. Dill, 303 So.2d 1129 (Fla. 3d
DCA 1980) (holding proposer’s bid to county was “offer of ‘sufficient definiteness to form the
basis of a contract’” such that enforceable contract arose before a written lease had been
finalized).  Unlike the city’s request for bid in Dill, the county commission’s request for proposal
provided “[i]f the County and the selected proposer cannot negotiate a successful contract, the
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County may terminate such negotiations and begin negotiations with the next selected
proposer…” Id. at 1104.

The American Recycling Company, Inc., et al. v.  County of Manatee, 963 F. Supp. 1572
(M.D. Fla. 1997) case is similarly on point.  That case involved a request for proposals for a
contract for a countywide recycling/waste reduction program.  An appointed selection committee
ranked the responses to the county’s request and made recommendations to the county
commission. The board of county commissioners accepted the selection committee’s rankings
and authorized it to negotiate with respondents, particularly American Recycling, and return with
a definitive proposal for board vote.  Later, the board voted to terminate the negotiation process.

American Recycling sued, alleging that the board accepted its offer to form a contract at a
prior board meeting, and demanded damages for breach.  In response, the board argued that
Statute of Frauds, Florida Statutes Section 725.01, coupled with Government in the Sunshine
Law, Florida Statutes Section 286.011, prohibited an enforceable contract from forming during
the RFP process.  Before the federal district court, American Recycling distinguished contract
formation (whether an offer was made and accepted) from contract execution formalities, and
argued that the district court need not reach the Statute of Frauds or Sunshine Law issues.
American Recycling argued that a contract was formed under the legal principles articulated in
the Desmond, Schlosser, and H. Gore Enterprises, Inc. cases. Desmond and Schlosser are the
very cases Mr. Merrill cited in his memorandum to you.

The district court agreed with the analytical approach of American Recycling.  However,
the court noted that there is a distinction between being ranked as the lowest proposer in an RFP
and being awarded a contract.  The court found that while the county did award American
Recycling a number-one ranking, that ranking was not an award of contract under the RFP. As
no contract was formed, the American Recycling Court did not have to address the Statute of
Frauds.

H. Gore Enterprises, Inc., v. City of West Palm Beach, 617 So.2d 1160 (Fla. 4th DCA
1993) is also instructive. H. Gore the case involved a sealed-bid process rather than an invitation
to negotiate.  The trial court, however, noted that the city’s procurement code provided both for
an “award of bid” and an “award of contract.”  The trial court found that those undefined terms
were not intended to be synonymous.  As such, the trial court concluded that no contract between
the city and H. Gore Enterprises, Inc. formed when the city announced an “award of bid”.

That is exactly what happened at the Commission meeting on November 20, 2017.  A
motion was made “to approve the project with the recommendations that were made by the City
Attorney and with the provisions we just discussed.”  That motion carried 4 to 1.  It was not a
motion to authorize the Mayor and City Auditor and Clerk to approve or execute a draft
proposed lease.

The entire Commission raised serious issues with the proposed draft lease during the
November 20, 2017 meeting.  When presented to the Commission, the proposed draft lease was
at most an offer to the City.  The public notice for the proposed draft lease agenda item was
limited to seeking the Commission’s authorization for the Mayor and City Auditor and Clerk to
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execute a draft proposed lease agreement.  That notice did not serve to “accept” any offer.  The
Commission did not vote to accept any offer concerning the Lido Beach Pavilion and Pool
Complex renovation during its November 20, 2017 meeting.

II. THE CITY MAY TERMINATE (AND NOT BREACH) ANY AGREEMENT

The ITN incorporates the City of Sarasota Procurement Code (City Code §§2-351 et
seq.) (see ITN Terms and Conditions § 9(a)(i)(1)).  Section 2-358(b) provides that the City has
the right to reject all bids (or proposals) for any reason.  The ITN accordingly provides:

The CITY reserves the right to accept or reject any or all Responses, in whole or
part, for any reason whatsoever…

(ITN Terms and Conditions § 7(a)).  The ITN also provides that “[t]he City of Sarasota reserves
the right to terminate any agreement, at any time, with or without cause (ITN Terms and
Conditions § 24).  Each ITN Respondent certified that it “has agreed to all of the terms and
conditions of [the] ITN” – including the City’s rights to terminate negotiations and any
agreement reached as a result of negotiations.

III. NO RESPONDENT-NEGOTIATED AGREEMENT WITH THE CITY

The ITN required detailed information about the Respondent, i.e., the person or entity
with whom the City was to negotiate a potential lease.  Among other things, the ITN required
each Respondent to provide its corporate name and address, identify its officers, report its
company history; report the number of years Respondent had been in business and had provided
the products and services the ITN called for; to verify its financial ability to build and operate all
of the facilities proposed; and, to confirm its authority to conduct business in Florida (see ITN §§
3.1.1; 4; Tab III; Tab IV; Tab V; 9(a); & 11(c)).

The only “Respondents” identified in the “Lido Beach Redevelopment Partners LLC”
response are JWM Management, Inc. and “SMG Holdings LLC” or “SMG Companies Holdings,
LLC”.  “SMG Holdings LLC”, however, was not formed until June 2017, almost 3 years after
the response was submitted.  These “Respondents” are not even mentioned in the draft proposed
lease – they have absolutely no legal obligations under it.

These “Respondents” are referred to interchangeably as a “partnership”, “development
team” and “strategic alliance” throughout the response.  But, the response does not describe any
partnership agreement or any other contractual relationship between the several “partners”, or
state what entity (if any) will provide the $3.4 million to build the proposed improvements at the
Lido Beach Pavilion and Pool Complex.

“Lido Beach Redevelopment Partners LLC” was never formed.  It has never had a
corporate name; a corporate address, officers or directors; assets; financial statements or any
other indication of “financial responsibility”; no taxpayer identification number; no employees;
no company history; no experience providing the products and services called for in the ITN; or
any authority to conduct business in Florida.
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City staff never conducted “public meetings together with the Lido Beach
Redevelopment Partners, LLC” (but see January 9, 2017 Interoffice Memorandum to Honorable
Mayor and City Commissioners From Jerry Fogle, Parks & Recreation Director (“1/9/17
Memo.”) in 11/6/17 Agenda Request at 1-2 of 158).  “The Lido Beach Redevelopment Partners,
LLC” never “made several adjustments to their proposal based on feedback of the residents.”
(Id.). Accordingly, when, on February 26, 2015, an Evaluation Committee recommended moving
forward with “The Lido Beach Redevelopment Partners, LLC” negotiations, it recommended
moving forward with a non-existent entity that could not possibly meet the ITN’s requirements.

The agenda with the November 6, 2017 meeting notice contained an item for presentation
and discussion for “authorization of the Mayor and City Auditor and Clerk to execute the lease
agreement between the City of Sarasota and ‘The Lido Beach Redevelopment Partners, LLC’”.
Commissioner Shaw was absent from the Commission’s November 6, 2017 meeting. During
that meeting, you told the Commission that you would report the changes you intended to make
in the draft proposed lease after speaking with the “prospective tenant”.  You reported that you
would enumerate those proposed changes to the draft lease during or prior to the November 20,
2017 meeting.  Vice-Mayor Alpert stated that she, too, had some suggested changes for the draft
proposed lease which would be provided to you.  I appeared at that meeting on behalf of Logan
Acquisitions Corporation and submitted a written critique of the evolution of the project and the
proposed lease itself, pointing out numerous deficiencies.

The public notice for the November 20, 2017 Commission meeting again identified “Lido
Beach Redevelopment Partners LLC” – an entity that did not exist - as the “prospective tenant”
for the proposed lease.  At the meeting, many citizens spoke, most of them in opposition to the
project.  A motion to deny approval of the project was made and failed by a vote of 3 to 2.
Mayor Freeland Eddie then made a motion to approve the project, which was seconded by
Commissioner Brody.

You mentioned an e-mail message sent around to the City Commission as requested, but
that e-mail message was not a part of the Commission packet and was not a part of the record of
the meeting.  You stated that all of the additional terms had been added to the draft proposed
lease, that “they have been agreed to and they don’t affect any of the substantive provisions that
were negotiated.”

The City Commission did not agree to any terms or changes to terms for the draft
proposed lease in a properly-noticed meeting or other Sunshine-Law-compliant forum. Mayor
Freeland Eddie asked you to “loosely put [the changed terms] on the record so that the public…”
[she was cut off].  You then summarized a number of concerns with the proposed lease, but
offered no specific language to address each of those concerns.  As movant, Mayor Freeland
Eddie asked that your recommendations be “included as a part of [her] motion” and to “let [the
Commission] know where it goes, whether under initial improvements or use of the leasehold or
termination of the lease.”  Vice-Mayor Alpert said that she, too, had some suggested revisions
for the proposed lease – she agreed with me that the issues I had raised before the Commission
should be addressed in the proposed lease.
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The Commission discussed further changes from that point forward. Mayor Freeland
Eddie clarified her motion, stating that it was “to approve the project with the recommendations
that were made by the City Attorney and with the provisions [the Commission had] just
discussed.” Mayor Freeland Eddie’s motion to approve the project carried on a 4 to 1 vote, and
the Commission recessed.

Subsequently, Commissioner Shaw (opposed the project during the November 20, 2917
Commission meeting) said he intended to move to rescind the Commission’s “project approval”
vote.  The Commission addressed this issue at the November 30, 2017 special meeting.  During
that meeting, Commissioner Shaw moved to rescind the Commission’s November 20, 2017
“project approval” vote, which Commissioner Ahern-Koch seconded. The recently-formed
“Lido Beach Redevelopment LLC” (not a Respondent to the ITN), through Mr. Merrill, argued
that the Commission’s “project approval vote” on November 20, 2017 constituted a “binding and
enforceable contract” with “Lido Beach Redevelopment LLC”. Mr. Merrill relied on four legal
decisions to support his argument, which Mr. Merrill later delivered to you with his December 4,
2017 memorandum.  Each of Mr. Merrill’s cases dealt with bids, and none dealt with an
invitation to negotiate.  None dealt with a defense based on either or both of the two pertinent
Florida statutes that require a lease of more than one year to be signed by the party to be charged
before two subscribing witnesses.

You told the Commissioners that none of Mr. Merrill’s cases dealt with the Statute of
Frauds, but you were still concerned that a “contract in fact existed as a result of the November
20 meeting.”  You said that a vote to rescind the November 20, 2017 “project approval” vote
could expose the City to liability for breach-of-contract damages and attorney’s fees.
Commissioner Brody amplified your statement to say the City could be liable for “millions.”1

1 There can be no breach-of-contract liability where there is no contract capable of being breached. None of
the cases that Mr. Merrill offered awarded damages to a disappointed bidder.  Even if a contract had existed and was
breached, “Lido Beach Redevelopment LLC” would find it extraordinarily difficult to recover damages.  Prior to W.
W. Gay Mechanical Contractor, Inc. v. Wharfside Two, LTD, 545 So.2d 1348 (Fla. 1989), a start-up business could
not recover for lost profits because they were too speculative. Compare Wash Bowl, Inc. v. Wroton, 432 So.2d 776
(Fla. 2d DCA 1983).  In Gay, the court held that “A business can recover lost prospective profits regardless of
whether it is established or has any “track record.”  The party must prove that (1) the defendant’s action caused the
damage and (2) there is some standard by which the amount of damages may be adequately determined.” Supra at
1351.  Nevertheless, any recovery based on lost profits must be proven with reasonable certainty. River Bridge
Corp. v. American Somax Ventures ex rel. American Home Development Corp., 18 So. 3d 648 (Fla. 4th DCA 2009).
That is a near insurmountable burden for a recently-formed entity.

Additionally, if the City includes the provisions from its most comparable existing lease, the lease for
O’Leary’s, the City will have the right to cancel the lease and will only have the obligation to pay the tenant the
unamortized portion of capital investments. See paragraphs 32 and 36 of the O’Leary’s lease. Failure to include
these termination-for-convenience provisions will show the Commission’s obvious favoritism for one potential
home-town tenant over all others and raise legal issues including principles of equal protection of law under the
Florida and federal constitutions.  Additionally, as I told you and the entire Commission before, there are more
provisions in the O’Leary’s lease that should be included in any lease of the Lido Beach Pavilion and Pool Complex
that were omitted from the draft proposed lease. See, most significantly, paragraphs 5 (term and options to renew), 6
(non-exclusive concession-food and beverages), 11 (parking and deliveries), 15 (sale and consumption of alcoholic
beverages), 20 (security), 24 (hours of operation) and 38 (the compliance with applicable law).
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Commissioner Alpert was visibly troubled by the proposed lease during the November
30, 2017 meeting.  She favored rescinding the November 20, 2017 “project approval” vote and
taking more time to carefully determine the terms of any proposed lease.  Your advice that the
City could face substantial contract-breach liability persuaded Commissioner Alpert (and likely
others) to reject rescinding the prior “project approval” vote.

During the debate, City Manager Tom Barwin left the meeting to meet with
representatives of a non-existent (in Mr. Barwin’s) “Lido Beach Redevelopment Partners”.  Mr.
Barwin discussed the terms of the proposed lease with these representatives in the hall outside
Commission chambers.  Mr. Barwin returned to the Commission meeting where he announced
that a non-existent (in his words) “Lido Beach Redevelopment Partners” was willing to agree to
“possible amendments” to the proposed lease.

I had proposed to amend the proposed lease to include at least two provisions from the
City’s existing lease for O’Leary’s.  One provision gives the City the right to rescind the lease
for any reason and to limit its exposure to paying the tenant’s unamortized improvement costs.
A second O’Leary’s lease provision gives the City the right to terminate the tenant’s ability to
sell alcoholic beverages if improper activities took place on the leased premises.  Mr. Barwin,
however, did not say whether his “possible amendments” included the two critical lease
provisions I had proposed.

Commissioner Alpert initially voted in favor of rescission, but changed her position when
questioned by other Commissioners.  Commissioner Shaw’s motion to rescind the Commission’s
November 20, 2017 “project approval” vote failed, 2 to 3.

That result is anomalous. The City Charter (at Section 13(a)) requires a supermajority
affirmative vote from 4 or more Commissioners to approve any lease for greater than 10 years.
Two Commissioners oppose the “project” and the proposed lease. A third Commissioner has
expressed serious reservations about the “project” and the lease itself – her vote against
rescinding the November 20, 2017 “project approval” vote was driven by inaccurate information.
No City Commissioner has, however, even seen a completed proposed lease (which the ITN
expressly requires).

“Lido Beach Redevelopment LLC” – the purported “Tenant” under the proposed lease –
was not formed until October 25, 2017 (see Agenda Request for 11/20/17 regular meeting,
“Electronic Articles of Organization for Florida Limited Liability Company” at 157-158 of 209).
The only “manager” identified for “Lido Beach Redevelopment LLC” is Gavlain Holdings, II,
LLLP, whose general partner is Gavlain Holdings II, Inc.  “Gavlain Holdings, II, LLLP” is not
among the “partners”, “strategic allies” or “development team” members described in the “Lido
Beach Development Partners, LLC” ITN response.  In fact, that response does not even allude to
“Lido Beach Redevelopment LLC”, “Gavlain Holdings, II, LLLP” or Gavlain Holdings, II, Inc.
Those entities have absolutely no obligation to the City under the ITN or the proposed lease.

Like “Lido Beach Redevelopment Partners LLC”, “Lido Beach Redevelopment LLC”
has never disclosed its officers or directors.  “Lido Beach Redevelopment LLC” likely has no
assets, financial statements or any other indication of “financial responsibility”; no employees;
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no company operating history; and no experience providing the products and services called for
in the ITN.

As “Lido Beach Redevelopment LLC” did not exist before October 25, 2017, staff did
not “conduct[] the first public meeting with Lido Beach Redevelopment, LLC” on February 9,
2016 (but see January 9, 2017 Interoffice Memorandum to Honorable Mayor and City
Commissioners From Jerry Fogle, Parks & Recreation Director in 11/20/17 Agenda Request at
1-2 of 209; and, “Timeline for Invitation to Negotiate” at 162-163 of 209).  “The Lido Beach
Redevelopment LLC” did not make “several adjustments to their proposal in accordance with the
feedback of the residents” (Id.). “The Lido Beach Redevelopment LLC” and staff did not
“work[] on the proposed lease agreement” from January 2017 through October 2017 (Id.). Staff
has perpetuated each of these false statements, misleading the Commissioners to make
misinformed decisions.

VI. STAFF VIOLATED THE CITY CODE AND THE ITN

The Lido Key Residents Association (“LKRA”), through its Ad-hoc Pool Committee,
worked closely with City-retained consultant IBI to develop a Master Plan to improve the Lido
Beach Pavilion (“Master Plan”).  LKRA presented the Master Plan to the City Commission on
January 17, 2012.  LKRA later estimated $2,916,567.00 would be required to implement the
Master Plan. Some recently estimated the Master Plan implementation cost at $3.2 million.

The City Commission addressed an invitation to negotiate to redevelop the Lido Key
Pavilion and Pool Complex on May 19, 2014.  At that time, City Commission directed staff to
prepare an invitation to negotiate and to return to the Commission for approval before
advertising that invitation for response.  Staff presented a draft invitation to negotiate to the
Commission on July 21, 2014.  The Commission voted to direct staff to revise that draft to retain
the current one-story building height to comply with FEMA restrictions.  With the Commission’s
approval, staff first advertised the revised ITN on August 19, 2014 and closed the response
period on November 18, 2014.

Staff did not involve the Parks, Recreation and Environmental Protection Advisory Board
(the “Parks Board”) in the invitation to negotiate development process.  The City Code provides
that “the [Parks] Board shall advise and make recommendations to the City Commission”
regarding the use, maintenance and development of parks, parkways and open spaces, the
development of creative concepts of beautification and parking utilization, and the use,
maintenance and development of recreation facilities and opportunities for citizens and visitors
of the City (City Code § 2-333).  Despite that clear mandate, staff excluded the critical Parks
Board from the entire process, from the original Master Plan through the patchwork of
provisions assembled in the proposed lease.  The Parks Board learned of the proposed lease
terms only last month and unanimously voted to have the Commission defer all action on the
proposed lease and defer to Parks Board for a careful analysis of the proposed lease.  The City
Commission was undeterred.

The ITN makes clear that the City of Sarasota Procurement Code (City Code §§2-351 et
seq.) governs (see ITN Terms and Conditions § 9(a)(i)(1)).  Section 2-354(a) requires that all
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goods and services costing $50,000 or more “shall be procured by competitive sealed bids or
proposals except as otherwise stated herein.”  None of the exceptions stated in Section 2-355
apply to the City’s proposed lease of the Lido Beach Pavilion and Pool Complex to a private
entity.

A municipal agency’s primary procurement method is an invitation to bid (see Fla. Stat.
§287.057(1)(a)).  An invitation to negotiate is remarkably different from an invitation to bid,
such that an invitation to negotiate should be used only for complex, sophisticated procurements
where invitations to bid and requests for proposal are not suitable. See Goldstein, Florida
Procurement: Invitation to Negotiate-The Equivalent of the Federal Request for Proposal, at 5.

The City Procurement Code permits an invitation to negotiate only where invitation to
bid is impracticable or would not be an advantageous to the City; or where the City must
determine the best method to achieve a specific goal or solve a particular problem using specific
vendors to receive the best value (Code §§ 2-356, 2-364 & 2-366).  The City Commission did
not find that an invitation to bid was neither impractical nor advantageous to the City and it did
not conclude that a few specific vendors were the best method to achieve a specific goal or to
provide the City the best value.  Staff, however, chose an invitation to negotiate and not to
request proposals or invite bids.

The Procurement Code governs an invitation to negotiate under the same general rules
that control invitations to bid except where inconsistent (Code § 2-365(b)).  Those rules include
the City’s right to reject any response to the ITN (Code § 2-358(b)).  Further, the Code provides
that “[a]fter negotiations are conducted, the City shall award the contract to the responsible and
responsive vendor that the city determines will provide the best value to the City based on the
selection criteria.” (Code § 2-365(e)).

Step 8 (ITN at 14) provides that the written lease agreement recommended by the
Selection Committee Negotiating Team will be presented to the City Commission for approval
within 120 days of final selection.  It also provides that the City Commission reserves the right to
direct that further alternative negotiations be undertaken, and may undertake such negotiations
itself or through alternative representatives.

The ITN (at 15) states that the response award is subject to a written lease agreement.  It
makes clear that the City may negotiate towards a lease in a form mutually agreeable to the City
and the responsive, responsible respondent.  The ITN further provides that the City may extend
the negotiations period or terminate negotiations (without any further obligation) if the
responsive, responsible respondent does not execute a lease within a specific time-frame.

These ITN requirements are clear. No responsive, responsible respondent met them.
Staff did not prepare a lease within “120 days of final selection”. In fact, no lease was prepared
or presented until a draft “lease agreement” appeared among the documents in November 6,
2017 City Commission meeting packet.  And, although staff says otherwise, the belatedly-
prepared proposed lease permits uses and other activities that the ITN does not authorize or
contemplate.
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The Procurement Code, consistent with Florida law applicable to state agencies, makes it
clear that procurements must be done by competitive sealed bids or proposals unless an
exemption is applicable.  There was no determination by the City Commission that this project
was an extraordinary or unusual procurement that had to be exempted from the Code in order to
avoid a hardship or loss to the city.  The project in question could have been defined.  It was
outlined in the Master Plan, and detailed cost estimates were obtained before the Invitation was
issued.  So, even if the City Commission had made such a determination (and it did not), it
would be subject to a successful challenge.

The Procurement Code is “a set of uniform rules that govern all purchases of goods and
services by the City of Sarasota”. The Code creates a central procurement system in which all
persons who wish to provide goods and services to the City are treated fairly and equitably; in
which the City receives maximum value for its public dollars; and in which procurements are
conducted in an open and competitive manner, free of arbitrariness or collusion.” (Code § 2-351)
(emphases added). “Unless otherwise stated [in the Procurement Code], all procurements shall
be processed through the central procurement system, under the direction of a purchasing
manager as designated by the city manager.” (Code §2-352(a)) (emphases supplied).

“Competitive bidding generally encompasses the submission of bids to complete a
project and the award of the contract to the responsible bidder best able to complete the project
in the manner financially most advantageous to the community.” Marriott Corp. v. Metro-Dade
Cnty., 383 So. 2d 662, 665 (Fla. 3d DCA 1980) (setting aside concession contract). “The purpose
of the bidding process [is] to protect the public against collusive contracts; to secure fair
competition upon equal terms to all bidders; to remove not only collusion but temptation for
collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud
in its various forms; to secure the best values for the [government]; and to afford an equal
advantage to all desiring to do business with the [government], by affording an opportunity for
an exact comparison of bids.” Harry Pepper & Assocs., Inc. v. City of Cape Coral, 352 So. 2d
1190, 1192 (Fla. 2d DCA 1977) (quoting Wester v. Belote, 138 So. 721, 723-24 (Fla. 1931)).
“The system confers upon both the contractor and the public authority reciprocal benefits, and
exacts from each of them reciprocal obligations. The bidder is assured fair consideration of his
offer, and is guaranteed the contract if his is the [. . .] best[. . .] Under this system, the public
authority may not arbitrarily or capriciously discriminate between bidders, or make the award on
the basis of personal preference.” Marriott, 383 So. 2d at 665 (internal quotations omitted).

Even when there is “no mandatory obligation upon a public agency in respect to the
letting of competitive contracts [. . .], Florida law requires that discretion is vested in a public
agency with respect to letting public contracts on a competitive basis, the discretion may not be
exercised arbitrarily or capriciously but must be based upon facts reasonably tending to support
the conclusions reached by such agency.” City of Pensacola v. Kirby, 47 So. 2d 533, 535-36 (Fla.
1950). As a result, the government must follow its competitive solicitations. Adolphus v. Baskin,
116 So. 225, 225 (Fla. 1928) (“There appears to be nothing in the city charter which requires the
city commission to let contracts for public work to the lowest responsible bidder, but the
reasonable exercise of power by municipal governmental authorities is always required as a
matter of public policy and fidelity to the public trust.”) (emphasis in original). Moreover, an
improperly awarded contract “is absolutely void, and no rights can be acquired thereunder[.]”
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Glatstein v. City of Miami, 309 So. 2d 1005, 1008 (Fla. 3d DCA 1981) (quoting Wester, 138 So.
at 724) (voiding improperly-awarded lease).

A court may set aside a government agency’s arbitrary and capricious contracting
decisions, an agency’s abuse of its discretion, and actions otherwise in accordance with the law.
A government agency’s contracting decisions are improper where in reaching its contacting
decision, the agency either relied on factors which it was not supposed to consider or failed to
adequately consider an important aspect of the problem or issue before it, see, e.g., Kirby, 47 So.
2d at 534-36 (affirming injunction in favor of disappointed bidder where government awarded
contract to highest bidder without considering whether the lower bidders were responsive or
responsible); Adolphus, 116 So. at 225-26 (government improperly awarded to “local” contractor
even though solicitation and local rules were silent as to whether “local status” could be
considered when awarding contracts); Solar Energy Control, Inc. v. Fla. Dep’t of Health &
Rehab. Servs., 377 So. 2d 746, 747-48 (Fla. 1st DCA 1980) (reversing decision to reject all bids
with directions to provide a full bid protest hearing where decision was motivated by a desire to
avoid judicial review of the bid protest); Syslogic Tech. Servs., Inc. v. S. Fla. Water Mgmt. Dist.,
DOAH No. 01-4385BID, ¶¶ 104-110, 2002 WL 76312, at *20-22 (Fla. Div. Admin. Hrgs. Jan.
18, 2002) (government scored proposals based on internal operating policies that were
inconsistent with solicitation’s stated evaluation scheme).

Similarly, a court may set aside a government agency’s decision where the agency’s
explanation for its decision either runs counter to the evidence before it or is so implausible that
it cannot be chalked up to a difference in view or the product of government expertise, see, e.g.,
Overstreet Paving Co. v. State, Dep’t of Transp., 608 So. 2d 851, 853 (Fla. 2d DCA 1992)
(government’s refusal to waive minor irregularity in bid was arbitrary and capricious because no
reasonable person would decline to award the contract to the best value bidder because of a
waivable technicality); Cianbro Constr. v. Jacksonville Transp. Auth., 473 So. 2d 209, 212-14
(Fla. 1st DCA 1985) (sustaining challenge to stay override because if court accepted conclusory
explanation that the public needed the services being procured agency would always be able to
evade meaningful judicial review); All Seasons Air Conditioning v. Fla. Dep’t of Transp.,
DOAH No. 17-3184BID (Fla. Div. Admin. Hrgs. Aug. 28, 2017) (although bidders had to
demonstrate their ability to perform by providing references for recently performed work that
was similar in type, scope and volume to that called for in the solicitation the awardee’s
references consisted entirely of jobs that were significantly less complex than and for a very
small fraction of the work called for in the solicitation).

Further still, a court may set aside a government agency’s contracting decision where the
agency’s action is based on a mistake of law or procedure or violates controlling law or
procedure, see, e.g., Accela, Inc. v. Sarasota Cnty., 993 So. 2d 1035 (Fla. 2d DCA 2008) (setting
aside contract improperly awarded without a competition since the improper use of the non-
competitive procedures unlawfully deprived the protesters of an opportunity to compete));
Pandya v. Israel, 761 So. 2d 454, 456-57 (Fla. 4th DCA 2000) (same); Air Support Servs. Int’l,
Inc. v. Metro. Dade Cnty., 614 So. 2d 583, 583-84 (Fla. 3d DCA 1993) (setting aside rejection of
proposals as untimely with orders to evaluate them since they were timely under the only
reasonable reading of the solicitation); Harry Pepper, 352 So. 2d at 1192 (enjoining award where
government allowed lowest bidder to materially amend non-responsive bid).
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The Commission did not vote to approve a lease between the City and a non-existent
“The Lido Beach Redevelopment Partners, LLC” or a formed-at-the-last-minute “The Lido
Beach Redevelopment, LLC”.  But if it had, its decision would lack a rational basis as the
proposed lease does not include a ubiquitous termination-for-convenience clause.  Awarding a
lease without including a termination-for-convenience clause would amount to impermissible
favoritism toward a non-existent entity or a recently-formed entity that did not respond to the
ITN.

Staff and the Commission have run the entire invitation-to-negotiate process in a way that
deprived prospective respondents of an opportunity to compete to redevelop the Lido Beach
Pavilion and Pool Complex. If the Commission had actually approved a lease (with an actual
respondent), a court should set aside that award decision. For example, in Accela, Sarasota
County made non-competitive “piggyback” awards instead of holding competitions. The Second
District examined the record and found that the County’s bidding rules allowed the County to
non-competitively award a “piggyback”  contract to a contractor that contains terms and
conditions substantially identical to those in a contract previously awarded to the contractor by a
different governmental entity pursuant to a competition. The Accela Court also found, however,
the awards included materially different terms and conditions than the contracts from which they
were supposedly “piggybacked”. As the awards deviated from the County’s “piggyback”
procedure, they unlawfully deprive others of an opportunity to compete for the County contracts.
The Accela Court set those non-competitive awards aside accordingly. Accela, 993 So. 2d at
1038-44.

City of Miami Beach v. Klinger, 179 So. 2d 864 (Fla. 3d DCA 1965), illustrates this point
in a real-property-lease context.  In Klinger, a city issued a solicitation for a lease concession at a
city dock “only for a 5-year period.” An initially-interested prospective respondent decided not
to respond because of the short 5-year contract term. Ultimately, the city negotiated a contract
for a 5-year period but added an option to renew for an additional 5 years.  The prospective
respondent sued the city, alleging that he would have responded to the city’s solicitation if the 5-
year lease contained a 5-year renewal option.  The trial court voided the city’s negotiated lease
and enjoined its award.

On appeal, the Third District affirmed, holding that the city could not award a contract
that was materially different than the one advertised.  The city’s award decision was likely based
on factors that the city was not supposed to consider and lacked a rational basis.  Further, the city
did not rescind the award and re-advertise a 5-year lease with a 5-year renewal option.  As the
city instead awarded a materially-different contract than the one advertised, it deprived the
potential respondent of an opportunity to compete for the lease concession. Klinger, 179 So. 2d
at 865-68.

The ITN called for a competitive response process to begin any negotiations for the
contract to redevelop the Lido Beach Pavilion and Pool Complex. The ITN provided that while
the City was willing to negotiate some terms (such as length of the contract, payments to the City
and hours of pool operation), the ITN imposes “Terms and Conditions” that governed all
responses (see ITN at 15-16).  Those Terms and Conditions expressly reserve the City’s rights to
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terminate negotiations and any agreement formed as a result of negotiations for convenience
(ITN at 24). In sharp contrast, the proposed lease permits the City to terminate only for the
purported tenant’s default.

Termination-for-convenience clauses date back to the end of the Civil War, when the
U.S. government realized it needed to start cancelling orders for weapons or other equipment that
were either no longer need or that had been overtaken by new technology. See U.S. v. Corliss
Steam Engine Co., 91 U.S. 321 (1875). Today, termination-for-convenience clauses are routinely
included in government contracts awarded by federal, state and local government agencies. See
48 C.F.R. § 49.502 (requirements for inclusion of termination-for-convenience clauses in federal
contracts); Fla. Admin. Code R. 60A-1.002(7) (providing that Form PUR 1000, General Contract
Conditions are the standard terms and conditions for Florida state contracts); Form PUR 1000 §
22 (Termination for Convenience); 2 ABA 2000 Model Procurement for State and Local
Governments §§ 5-401(3), 6-101(3) (termination-for-convenience clauses should be included in
state and local contracts).

A termination-for-convenience clause allows a government agency to prematurely
terminate a contract and to control its damages liability.  While a contract may recover its initial
investment, it generally may not recover lost profits.3 Florida courts have consistently held that
these clauses may be exercised without cause. See Handi-Van, Inc. v. Broward Cnty., 116 So. 3d
530, 538-40 (Fla. 4th DCA 2013); Vila & Son Landscaping Corp. v. Posen Constr., Inc., 99 So.
3d 563, 568-69 (Fla. 2d DCA 2012); Rollins Servs. v. Metro. Dade Cnty., 281 So. 2d 520, 521
(Fla. 3d DCA 1973).

The ITN termination-for-convenience provision notified all respondents that any awarded
lease would expose a successful-respondent to risk of termination without default.  A prudent
respondent would adjust its pricing to control for that risk. Kophso v. State, 84 So. 3d 204, 217
(Fla. 2012) (“[E]vidence must be viewed in the light of logic, experience and accepted
assumptions concerning human behavior.”).  As the ITN expressly provides, the termination-for-
convenience provisions are material inducements to the City.  Failing to include the ITN-
required termination-for-convenience provisions in a proposed lease deprives the City of a
significant contractual benefit.

Omitting the ITN-required termination-for-convenience provisions from the proposed
lease makes it a contract that differs substantially from the opportunity advertised to the public.

2 https://www.dms.myflorida.com/business_operations/state_purchasing/documents_forms_references_resources/stat
e_purchasing_pur_forms (last visited Dec. 7, 2017).
3 “When interpreting a contract, the court must first examine the plain language of the contract for evidence of the
parties’ intent. The goal in construing the contract language is to reach a reasonable interpretation of the entire
agreement in order to accomplish its stated purpose and meaning. Where one interpretation of a contract would be
absurd and another would be consistent with reason and probability, the contract should be interpreted in the rational
manner.” Hatadis v. Achieva Credit Union, 159 So. 3d 256, 259 (Fla. 2d DCA 2015) (reversing final judgment that
was inconsistent with plain language of agreement) (citations and quotations omitted). Additionally, “[w]hen
interpreting contractual provisions, courts will not interpret a contract in such a way as to render provisions
meaningless when there is a reasonable interpretation that does not do so.” Bethany Trace Owners’ Ass’n, Inc. v.
Whispering Lakes I, LLC, 155 So. 3d 1188, 1191 (Fla. 2d DCA 2014) (reversing interpretation of contract provision
that would have rendered it illusory).
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Including the ITN-required termination-for-convenience provisions in the proposed lease would
shield the Commission from unreasonably-feared contract-breach liability.  Awarding a proposed
lease without the ITN-required termination-for-convenience provisions will not provide the City
“best value” – doing so would be irrational.  And, while the Commission may hope to reward
efforts from “home-town providers”, awarding the proposed lease as-is will show unlawful
favoritism. See Accela, 993 So. 2d at 1044 (“[T]he County acted arbitrarily and capriciously
when it [. . .] enter[ed] into the three agreements. The agreements must therefore be deemed void
and of no effect.”).

There are yet more flaws in staff’s invitation to negotiate process.  The Parks Board is
required, by the City’s own code, to advise and make recommendations on projects such as this
to the City Commission.  The City should have submitted the Master Plan already developed in
conjunction with City staff to the Parks Board.  The Parks Board could have then submitted its
advice and recommendations to the City Commission, as required by the Code.  That was not
done, provoking a unanimous recommendation by the Parks Board to the City Commission to
not take action on the proposal until it properly came before the Parks Board.  The City
Commission simply ignored that request, and thereby ignored its own Code.

The purported “Respondents” identified “Lido Beach Redevelopment Partners, LLC” as
the entity “to be formed” to provide the goods and services proposed in their response.  That
entity has never existed.  Accordingly, the entire response was invalid and staff should never
have brought the project or lease before the City Commission for approval.

The ITN provides clearly, at page 24, paragraph 24, that “[t]he City of Sarasota reserves
the right to terminate any agreement, at any time, with or without cause.”  Any ITN respondent
was aware and agreed to that.  That was a core-part of the deal, and was to be a part of any
agreement resulting from the negotiations.  If the City wished to eliminate this or any other parts
of the ITN, it had an obligation to issue a new invitation.  But it did not.  Accordingly, unless the
lease contains such a provision, it conflicts with the ITN and must not be accepted or executed
by the City.  Furthermore, the City Commission had the right to have been advised of this
provision and its obvious effect at the November 30, 2017 meeting.  But it has not so advanced.

The City Code requires the signatures of the Mayor and the City Auditor and Clerk, on
all leases for more than ten years.  That is the City’s own version of the Statute of Frauds.  This
is required for a contract to be valid and enforceable.

Article VII, Section 4 of the City Charter requires the City Attorney to approve, as to
form and legal correctness, all written contracts entered into by the City requiring the signatures
of the Mayor and City Auditor and Clerk.  “No contract shall take effect until this approval is
endorsed.”  This did not occur at the November 20 meeting.  Accordingly, by the very terms of
the City’s own charter, no contract was in effect.  All parties were on notice of these Charter
provisions.  They are as much a part of the process as the Invitation

Further, Florida Statutes Section 725.01 provides in pertinent part:


